FOR PUBLICATION
UNITED STATESCOURT OF APPEALS
FOR THE NINTH CIRCUIT

IN RE: MCCLATCHY NEWSPAPERS,
INC., dba The Sacramento Bee.

MCCLATCHY NEWSPAPERS, INC., dbha
The Sacramento Bee,

Petitioner
No. 01-70941
V.
D.C. No.
U.S. DISTRICT COURT FOR THE CR-92-00215-LKK
EASTERN DISTRICT OF CALIFORNIA,
Respondent,
MARK LESLIE NATHANSON; UNITED
STATES OF AMERICA; AN UNNAMED
PUBLIC OFFICIAL; AN UNIDENTIFIED
PRIVATE CITIZEN,
Red Partiesin Interest.
UNITED STATES OF AMERICA,
Plaintiff-Appellee,
V.
No. 01-10335
MCCLATCHY NEWSPAPERS, INC,, dba
D.C. No.
The Sacramento Beg, CR-92-00215-LKK
Defendant-Appellee,
OPINION

V.

MARK LESLIE NATHANSON,
Appellant.

16325



Petition for aWrit of Mandamus

Argued and Submitted
November 13, 2001--San Francisco, California

Filed December 3, 2001

Before: Mary M. Schroeder, Chief Judge, John T. Noonan,
and William A. Fletcher, Circuit Judges.

Opinion by Judge Noonan

16326



16327



16328



COUNSEL

Rex Heinke, Beverly Hills, California, for petitioner
McClatchy Newspapers, Inc.

James C. Harrison, Esq., San Leandro, California, for the
Unnamed Government Official.

Doe Counsd, for the Unidentified Private Citizen.

OPINION
NOONAN, Circuit Judge:

McClatchy Newspapers, Inc., dba The Sacramento Bee

(The Bee), seeks awrit of mandamus to reverse the final post-
judgment order of the district court in response to The Bee's
request that it unseal, without redaction, two proffer letters
offered by Mark Ledie Nathanson (Nathanson) in connection
with his motion to reduce his crimina sentence. We grant the
writ, vacate the order, and remand to the district court to
unseal the letters and make them publicly available without
redaction.

FACTS AND PROCEEDINGS

On May 7, 1992, Nathanson was indicted on eight felony
counts arising from federal offenses committed in his service
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from 1986 to 1992 as a member of the California Coastal
Commission. On June 23, 1992, jury tria before Judge L aw-
rence K. Karlton was set for February 10, 1993, a date that
was postponed. On June 3, 1993, Nathanson entered into a
plea agreement. On June 24, 1993, he pleaded guilty to con-
ducting his position as a Coastal Commissioner "as aracke-
teering enterprise,” seeking bribes from fourteen persons
dealing with the Coastal Commission in amounts ranging
from $25,000 to $250,000. He also pleaded guilty to filing a
false tax return in 1991, concealing one of the bribes he had
received. The bribes were paid by identified real estate devel-
opers and by persons owning homes on the coast. The
$250,000 bribe was arranged with the help of Alan Robbins,
a state senator later convicted of other federal crimes. On
August 24, 1993, Nathanson was sentenced to imprisonment
for 4 years and 9 months.

The plea agreement, paragraph 20, provided that if the gov-
ernment decided that Nathanson's cooperation warranted it,
the government would, within one year of the imposition of
sentence, move under Rule 35 of the Federa Rules of Crimi-
nal Procedure to reduce Nathanson's sentence. The govern-
ment did not make such amotion, but one year to the day
from his sentencing, Nathanson filed a motion to reduce his
sentence, attaching to the motion two letters (the Proffer Let-
ters) which he said pointed to information of value to the gov-
ernment. The first letter was from Nathanson's lawyer,
Stephen L. Braga, to Assistant U.S. Attorney Geoffrey Good-
man and was dated May 31, 1993, that is, shortly before
Nathanson and the government agreed to his plea of guilty.
The letter recounted a number of times in which a high politi-
cal figure approached Nathanson to get Nathanson's assis-
tance in obtaining campaign contributions from people who
had received favorable action by the Coastal Commission.
The second letter, dated August 11, 1994, was from Jerrold
M. Ladar, another lawyer for Nathanson, to Assistant U.S.
Attorney John K. Vincent. In thisletter the same political fig-
ure was aleged by Nathanson to have sought favorable action
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from the Coastal Commission on behalf of friends and sup-
porters. Nathanson also was reported to have agreed to a
bribe, disguised as a consulting fee, to be paid by a developer
seeking his support in action by the Coastal Commission.

No action was taken on Nathanson's motion to reduce sen-
tence, amotion that did not quality as a Rule 35 motion
because it was not made by the government. Nathanson's
motion was not docketed, and it, together with the Proffer
Letters, was placed in the clerk’s safe, beyond public scrutiny.

Two yearslater, on August 27, 1996, Assistant U.S. Attor-
ney John K. Vincent moved, pursuant to Fed. R. Crim. P. 35,
to reduce Nathanson's prison sentence from 4 years, 9 months
to 3 years, 9 months. The motion stated it was made''in light
of assistance he had provided to the government, as well as
humanitarian concerns about his skin condition.” This motion
qualified, in part, as a Rule 35 motion because it was made
by the government. It did not, however, specify assistance to
the government in a criminal case, as required by Rule 35. No
hearing was held. On September 29, 1996, Judge Karlton
granted the motion.

On September 14, 1999, Nathanson's probation officer

filed a petition to revoke his probation for failure to pay resti-
tution. The Bee learned of this proceeding and, on October 14,
1999, requested access to three documents numbered 175,
176, and 177 which were not in thefile or referred to in the
docket. The Bee noted that neither the Rule 35 motion nor
court's order contained information "about the basis for the
substantial reduction” of Nathanson's sentence. On November
9, 1999, the court held ahearing on The Bee's request. The
government now moved formally to seal the documents

sought by The Bee. The court sealed the documents. On
December 7, 1999, the court released the Proffer Lettersin
redacted form. The district court's reasons for its redactions
were "the safety of the defendant, his well-being. And also the
reputation of other people that the government has concluded
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there is no evidence to suggest were guilty of crimes but were
nevertheless accused of crimes.”

The Bee sought awrit of mandamus to obtain the unredac-

ted letters. On January 22, 2001, we granted the writ, observ-
ing that the government conceded that it was "unable to
identify specific facts that Nathanson's safety would be in
greater jeopardy,” and noting that the district court had not
identified "any facts whatsoever" to support its redactions.
We remanded to that court "to make factua findingsin con-
sideration of whether privacy interests alone justify the redac-
tions."

On April 20, 2001, the district court found as fact, first, that
there was "absolutely no reason to believe that the accusations
[in the Proffer Letters] are true”; second, the court had placed
no weight on the Proffer Letters in reducing Nathanson's sen-
tence; third, the letters "contain no newsworthy information”;
fourth, that, to the extent the high public official was accused
of criminal conduct, the accusation was prejudicia to the offi-
cid's reputation; fifth, that the allegations concerning cam-
paign fund-raising would have "a serious adverse effect upon
the official's public and private reputation” and that "given
the widespread public suspicion of corruption,” no amount of
denial would "completely dispel suspicion”; sixth, that the
private individual had an excellent reputation which was "a
significant business asset" and that there was a substantial
probability that, absent redaction, the ability of the individual
and his company to complete current and anticipated business
activities would be harmed; and finally, that " other innocent
parties, including the private individual's partners and
employees' would suffer harm directly attributable to the
release of the unredacted letters. As a conclusion of law the
court found its redactions to serve "the compelling interest of
protecting both the privacy interests and the reputationa inter-
ests' of the official, the private individual, and "other inno-
cent persons.”
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The Bee again seeks the aid of this court.
ANALYSS

The Bee has framed its application to this court as an

appeal or, in the alternative, as an application for awrit of
mandamus. The Bee is not a party to United States v. Nathan-
son; hence, it lacks standing to appeal. United States v. Sher-
man, 581 F.2d 1358, 1360 (9th Cir. 1978). We turn to whether
the extraordinary remedy of mandamusis warranted. We are
guided by the familiar factors set out in Bauman v. U.S. Dis-
trict Court, 557 F.2d 650, 654-55 (9th Cir. 1977).

Because The Bee cannot appeal, the first factor is satis-

fied: The Bee has no other avenue of relief. The second factor,
damage or prejudice to the petitioner, is equally satisfied: The
Bee is denied access to court documents presumptively avail-
ableto the press. CBS, Inc. v. U.S. District Court for the Cen-
tral District of California, 765 F.2d 823, 826 (9th Cir. 1985).

The third, and most important Bauman factor, is

whether mandamus is required to rectify "clear error” by the
district court. Such error is apparent. We remanded for a
determination of "whether privacy interests alone” justify the
redactions. The court's findings do not point to compelling
privacy interests. The high public official has no privacy
interest in freedom from accusations, basel ess though they
may be, that touch on his conduct in public office or in his
campaign for public office. The private individual, who was
found by the district court to do much business with public
bodies, has no privacy interest in allegations, baseless though
they may be, bearing on the way he does business with public
bodies.

Although not within the precise terms of our remand,

the district court was concerned with a separate interest of
both the official and the individua, that of reputation. Who
could or would deny that reputation is a valuable asset? Who

16333



would dispute the district court's observation that a charge of
corruption against a public officia is difficult to dispel by
denial? But injury to officia reputation is an insufficient rea-
son "for repressing speech that would otherwise be free.”
Landmark Communications, Inc. v. Virginia, 435 U.S. 829,
841-42 (1978). Silence enforced upon the press to protect the
reputation of judgesis more likely to "engender resentment,
suspicion, and contempt much more than it would enhance
respect.” Bridgesv. California, 314 U.S. 252, 271 (1941). The
same istrue of public officials and of real estate developers
engaged in projects requiring governmental approval.

A decent newspaper will not publish Nathanson's accusa-
tions without aso publishing the skepticism of Nathanson's
credibility shared by the district judge and the office of the
United States Attorney. If less scrupulous papers omit these
significant doubts, these papers themselves will be of achar-
acter carrying little credibility.

The Bee began this protracted lawsuit in 1999 in an

effort to discover why Nathanson had obtained a significant
reduction in his sentence. That was a subject of legitimate
public interest. The relevance vel non of the Proffer Lettersto
the reduction is something the press has aright to explore and
to publish. No adequate justification for their redaction has
been offered by the court or by the official and the individual
affected, counsel for whom have argued this case on this

appeal.

The error in suppressing by redaction is clear, and the

fifth Bauman factor, the importance and newness of the issue,
isaso satisfied: the press must be free to monitor the courts
by access to their records; the application of this principle to
the Proffer Lettersis new.

Asfour of the five Bauman factors indicate, we grant
the writ of mandamus. The order of the district court is
VACATED. The caseis REMANDED to the district court
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with instructions to unseal the Proffer Letters and make them
publicly available.

VACATED AND REMANDED.
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